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Saladini: Crain v. Bordenkircher: Prison Reform in the Eighties--An Impossi

CRAIN v. BORDENKIRCHER: PRISON REFORM IN THE
EIGHTIES-AN IMPOSSIBLE DREAM?
I.

INTRODUCTION

States have long been concerned with the issue of prison reform, particularly
in regard to whether or not existing prison systems comply with constitutional
standards. One of the most common criticisms levied against prison systems is
that they are violative of the eighth amendment standard which prohibits cruel
and unusual punishment.
As a means of measuring degrees of cruel and unusual punishment, courts
will often look to a totality of the conditions present. For example, the West
Virginia Supreme Court of Appeals has held that the failure to furnish inmates
with clothing beyond what they were wearing at the time of their arrest, coupled
with a lack of laundry facilities and poor medical care violate constitutional standards.'
Yet, this same court held that "[o]ccasional incidents of foreign objects being
found in food of inmates did not raise a question of cruel and unusual punishment
. . [nor did] [s]olitary confinement of a prison inmate [in and] of itself .... ,,2
*

The present trend in ascertaining whether there are enough isolated incidents
to render the totality of conditions unconstitutional is through a case-by-case
analysis. To ensure that prison systems meet with constitutional standards, many
states have developed various types of compliance plans designed to correct deficiencies.
The West Virginia Supreme Court of Appeals was recently granted such an
opportunity. In Crain v. Bordenkircher a circuit court ultimately determined that
the conditions at the West Virginia Penitentiary at Moundsville (hereinafter referred to as WVP) did in fact constitute cruel and unusual punishment. 3 As a
result, WVP was ordered to develop and incorporate a Compliance Plan that
would allow it to meet constitutional standards and thus remove itself from the
charge of engaging in cruel and unusual punishment. At issue on appeal was the
mandated court order and whether or not it measured up to the standards required
by other prison systems.

I Hickson
2

v. Kellison, 296 S.E.2d 855, 858 (W. Va. 1982).
State ex reL Pingley v. Coiner, 155 W. Va. 591, 615, 186 S.E.2d 220, 233 (1972).
Crain v. Bordenkircher, 342 S.E.2d 422, 426 (W. Va. 1986).
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II.

STATEMENT OF THE CASE

This case first came to light in 1981 when Robert Crain, a prisoner at WVP,
alleged that the conditions of his confinement violated the provisions of article
and the eighth amendment to
III, section 5, of the West Virginia Constitution,
4
the Constitution of the United States.
Crain, along with other inmates, testified as to the deplorable conditions existing at WVP. In-cell plumbing was in such a state of disrepair that toilets con5
stantly leaked and overflowed with sewage from adjoining cells. Prisoners were6
exposed to the stench from pigeon manure which fell through broken windows.
Inadequate temperature control resulted in freezing temperatures as low as 28
degrees Farenheit in some cell areas in winter and unbearably hot conditions in
the summer. 7 And, lack of adequate ventilation and cleanliness resulted in a constant stench throughout the living quarters. s Beyond this, prisoners were subjected
to health hazards in the food service area-the food was contaminated with hair,
insects, and other foreign substances. 9 Lastly, prisoners were denied meaningful
recreational facilities and rehabilitative programs. 0
After extensive investigation by the circuit court, WVP was ordered to devise
a special Compliance Plan to correct the deplorable conditions which rendered
the facility violative of both the State and Federal Constitutions.
The Department's Compliance Plan was submitted to Judge Bronson and
approved over the Appellants' objections." The Appellants then appealed on the
grounds that portions of the Department's Compliance Plan did not fulfill the
requirements of the Final Order.' 2 The submission of a new Compliance Plan was
ultimately ordered by the court. 3
III.

PRIOR LAW

To determine whether a prisoner will be permitted to secure relief from conditions of imprisonment which constitute cruel and unusual punishment in vio-

4 Id. at 425. This case originated in 1981 when Mr. Crain filed a habeas corpus petition with
the West Virginia Supreme Court of Appeals. This court appointed the Honorable Arthur M. Recht
of the First Judicial Circuit to conduct a hearing on the issue in the Circuit Court of Marshall County,
Moundsville, West Virginia. Judge Recht resigned from the bench in 1983 and was replaced in this
case by Special Judge John F. Bronson.
Id. at 426.
6 Id.
7 Id. at 426, 444.
8 Id. at 426

9 Id.
10Id. at 427.
"1 Id. at 426.
12Id.
13Id. at 450.
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lation of the State and Federal Constitutions, the court must examine the totality
of conditions present. According to the eighth amendment to the Constitution of
the United States, "Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted."'1 4 Similarly, the West Virginia
Supreme Court of Appeals in State ex rel. Harper v. Zegeer held that: "a jail
is evaluat ed by a 'totality of circumstances' test to determine if incarceration in
that jail is cruel and unusual punishment."' 5 What, however, constitutes "cruel
and unusual punishment?" Courts have struggled with this question for years,
particularly as it pertains to conditions of jail confinement.
Although "[j]udges and scholars alike have been content to accept the conclusions of the Aunerican framers that the clause was originally designed to prohibit barbarous methods of punishment and that it was not, therefore, intended
as a general prohibition on merely excessive penalties,"' 16 recent United States
Supreme Court cases have interpreted "cruel and unusual punishment" to proscribe far more than physically barbarous punishments. 7
Applying "standards of decency" to conditions of jail confinement in Newman v. Alabama, the Fifth Circuit held that evidence as to shortages of qualified
medical personnel and drug supplies in state penal systems, the employment of
obsolete medical equipment and techniques, and generally unhygenic conditions
warranted findings of constitutional inadequacy under the eighth amendment's
prohibition against cruel and unusual punishment. 8
The Supreme Court later held in Estelle v. Gamble that the proscription embraced within the term "cruel and unusual punishment" pertains to any punishments " . . . which are incompatible with the 'evolving standards of decency that
mark the progress of a maturing society." '" 9 The courts, however, have not elaborated extensively on what constitutes "evolving standards of decency." Instead,
it remains a subjective determination that is largely left to the discretion of prison
officials. For example, an act such as " . . . deliberate indifference to serious
medical needs of prisoners constitutes the 'unnecessary and wanton infliction of
pain.. ."'20 and is therefore considered to be cruel and unusual punishment under
recent court standards.

1"

U.S. CONST. amend. XIII.

" State ex rel. Harper v. Zegeer, 296 S.E.2d 873 (W. Va. 1982) (Syl. pt. 3).
16 Granucci, "Nor Cruel and UnusualPunishmentsInflicted:" The OriginalMeaning,

57 CALF.

L. REv. 839 (1969).

17 Estelle v. Gamble, 429 U.S. 97, 102 (1976). See, e.g., Gregg v. Georgia, 428 U.S. 153,
16973, vacated, 429 U.S. 875 (1976); Trop v. Dulles, 356 U.S. 86, 100-01 (1958); Weems v. United States,
217 U.S. 349, 373 (1910).
11Newman v. Alabama, 503 F.2d 1320, 1331 (5th Cir. 1974), cert. denied, 421 U.S. 948 (1975).
19Estelle. 429 U.S. at 102 (quoting Trap, 356 U.S. at 101).
Id. at 104 (quoting Gregg, 428 U.S. at 482-83).

Disseminated by The Research Repository @ WVU, 1987

3

West Virginia Law Review, Vol. 89, Iss. 2 [1987], Art. 6

1987]

PRISON REFORM

In Hutto v. Finney, the Supreme Court went so far as to hold that mere
confinement in a prison or in an isolation cell is a form of punishment subject
to scrutiny under eighth amendment standards. 2' Obviously the eighth amendment's ban on inflicting cruel and unusual punishment, made applicable to the
United States by the fourteenth amendment, proscribes more than merely physically barbarous punishment.? It prohibits any penalties that are grossly disproportionate to the offense, 2' as well as those that transgress our present broad and
idealistic concepts of dignity, civilized standards, humanity and decency.24 More' 25
over, in Toussaint v. McCarthy, the court considered that the use of "quiet cells
with solid outside doors to confine segregated or lock up inmates 26 constituted
cruel and unusual punishment, as did the failure to provide inmates in segregation
with adequate heat, ventilation, and plumbing. 27
In effect, the present trend of the courts is to broaden the definition of cruel
and unusual punishment to include many aspects of prison confinement that, while
lacking physical punishment, still render a facility unconstitutional. Thus "cruel
and unusual punishment" is no longer viewed as referring strictly to barbarous
methods of punishment. Instead, it seems that anything permitted within the confines of a prison setting which in any way shocks the conscience opens the door
for strict scrutiny.
When the multitude of existing violations at WVP were considered under a
"totality of circumstances" approach, Judge Recht determined that the health,
safety, welfare, and rehabilitation of the entire inmate population was severely
affected by the existing hazardous conditions. Furthermore, these numerous28 deficiencies rendered the conditions of confinement at WVP unconstitutional.
Hutto v. Finney, 437 U.S. 678, 685 (1978).
Estelle, 429 U.S. at 103).
Weems, 217 U.S. at 367).
- Id.(quoting Estelle, 429 U.S. at 102).
S A "quiet cell" is one in which the door admits virtually no natural light, and the electric
light is controlled from the outside. Thus, these cells can be made completely dark for an indefinite
period of time at the discretion of the correctional authorities. When utilized in such a manner, they
are referred to as "quiet cells." Toussaint v. McCarthy, 597 F.Supp. 1388, 1395 (N.D. Cal. 1984),
rev'd inpart, No. 85-2526 ( Sept. 30, 1986).
21

2 Id. (quoting
23 Id. (quoting

The term:

"segregated inmate" means, at bottom, one who is not permitted to mingle with the general
prison population. To accomplish segregation, prison officials at San Quentin and Folsom
lock inmates in their cells on a round-the-clock basis. Under this system, segregated inmates
are allowed out of their cells only for essential activities such as showers, exercise, visits,
medical treatment and classification hearings. During all such excursions, segregated inmates
are made to wear handcuff restraints except when they are actually showering, or contact

visiting .... Mhis form of confinement is referred to interchangeably as "segregation"
or "lockup."
Id.at 1393.
21Id.at 1409.
11Crain, at 422.
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Bearing in mind the Court's present day interpretation of "cruel and unusual
punishment" under eighth amendment scrutiny, it becomes evident that the deplorable conditions at WVP are in direct violation of any current notions of
dignity, humanity, and human decency.
IV.

ANALYsIs

The central issue to be analyzed here is whether or not the Court's Final
Order measures up to and is consistent with the standards required by other prison
facilities. In addition to analyzing what WVP was ordered to do to comply with
constitutional standards, careful consideration will also be given to the conditions
of confinement existing at WVP prior to the order. References will also be made
to WVP's attempts to remedy its unconstitutional standards through the formation
of a Compliance Plan.
The analysis is divided into five major areas: Medical, Dental, and Psychiatric
Care; Law Library; Recreation and Exercise; Rehabilitation and Education; and
Physical Environment. Various representative prison systems2 9 will be examined
to help determine how the West Virginia Supreme Court's Order measures up to
those standards required by other prison systems.
A.

Medical, Dental, and Psychiatric Care

In determining the adequate standard of care in the areas of Medical, Dental,
and Psychiatric care, the Supreme Court held in Estelle v. Gamble, "that deliberate indifference to serious medical needs of prisoners constitutes the 'unnecessary
and wanton infliction of pain,' ... proscribed by the Eighth Amendment." 30
"Deliberate indifference" to serious medical needs of the prisoners can be manifested in a number of ways-prison guards who intentionally deny or delay access
to medical care, or those who intentionally interfere with treatments once pre31
scribed.
According to the holding in United States v. Bundy, a penitentiary "is obliged
to provide medical care for those whom it is punishing by incarceration, and a
denial of that care may result in the unnecessary infliction of pain and suffering-

2 For the purposes of comparison, the Maine State Prison, the California State Prison at Folsom, and the California State Prison at San Quentin were selected for three reasons. First, all three
prison systems, like WVP, are relatively large, maximum security systems which have a long history
of constitutional violations. As a result, all were mandated by the courts to correct their unconstitutional conditions of confinement through the creation and implementation of some type of compliance plan. Second, all three, like WVP, are among the oldest penal institutions still in operation
today. Third, all three prison systems contain facilities similar to those offered to the inmates at

WVP.
3 Estelle, 429 U.S. at 104 (quoting Gregg, 428 U.S. at 182-83).
31 Id. at 104-05.
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thus, enhanced punishment. 3' 2 Furthermore, in Bowring v. Godwin, the Fourth
Circuit found "that there is ' no underlying distinction between the right to medical care for physical ills and its psychological or its psychiatric counterpart. Modern science has rejected the notion that mental or emotional disturbances are...
beyond the purview of counseling, medication and therapy."' 33
In effect, courts have recognized the strong need to provide a multitude of
medical as well as psychiatric services to prison inmates in order to comply with
constitutional standards as proscribed by the Eighth Amendment. How extensive,
however, must such medical and psychiatric services be in order to fall within
the realm of constitutionality?
According to the holding in Lovell v. Brennan, the Maine State Prison (hereinafter referred to as "MSP") did not neglect its inmates' serious medical, dental,
and psychological problems.14 A nurse visited the inmates at least three times daily
and whenever necessary, the prison doctor was also available. 3 Inmates could
obtain a pass to visit the prison doctor or dentist at the infirmary for their more
serious ailments.3 6 Furthermore, MSP offered its inmates extensive psychiatric and
and
psychological care, provided by the prison psychiatrist, and psychologists
37
social workers assisted by inmates in the psychological-associate program.
Similar needs existed at the California State Prison at Folsom (hereinafter
referred to as "Folsom"). Here, the medical staff, which consisted of five physicians, two psychiatrists and a psychologist to care for 3500 inmates, was described as "overtaxed. ' 38 Likewise, its psychiatric staff was considered to be
overburdened. While some significant attention was devoted to the treatment of
emergency cases such as acute psychotics, minimal individual and no group therapy was provided lockup inmates. A very high percentage of lockup inmates
suffered severe psychiatric problems yet some received no treatment at all. 39 Although the quality of health care at Folsom was deemed less than adequate, 4 0 it
was not considered violative of constitutional standards because its system of
health care did not manifest "deliberate indifference to serious medical needs"
of the inmates. 41 But, the court found that additional staff was needed including
physicians, psychiatrists, nurses and clerical workers in order to upgrade the qual42
ity of health care offered.

31United States v. Bundy, 587 F. Supp. 95, 97 (M.D. Tenn. 1983).
33 Bowring
34

v. Godwin, 551 F.2d 44 (4th Cir. 1977).
Lovell v. Brennan, 566 F. Supp. 672, 693 (D. Me. 1983), aff'd, 728 F.2d 560 (lst Cir. 1984).

35Id.
36

Id.

37Id.
31

Toussaint, 597 F. Supp at 1404.

39 Id.

40 Id.

41Id. at 1414.
42

Id. at 1404.
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In evaluating the medical, dental, andpsychiatric care rendered to the inmates
at WVP, "[t]he Final Order found, 'grave and systemic deficiencies in the health
care delivery system at the Penitentiary. The personnel, facilities,
equipment, and
43
the care and treatment of inmates are all inadequate."'
An examination of the health care system offered at WVP reveals the level
of the deplorable conditions of confinement. In total, WVP was cited for thirteen
major deficiencies, among them lack of a full-time physician to organize an effective health care program; inadequate psychiatric and psychological treatment
both in terms of facilities and personnel; inmates with problems involving alcohol
and drug abuse, emotional disturbances, mental illness, and mental retardation
that were virtually ignored; a dental care system that is either non-existent, or
delayed to such an extent as to be considered non-existent; a totally inadequate
receiving and screening system which would permit those in need of treatment to
receive it in an orderly fashion; and no full-time, qualified staff with a registered
nurse in charge of each shift. 44
The Court subsequently found that ......

the evidence is compelling that

fundamental medical, dental, and mental needs of the inmates at the Penitentiary
' 4
are not being met." '
One of the gravest atrocities levied against the inmates at WVP is the total
lack of care which WVP administers to the mentally ill and retarded inmates.
Even if WVP were to hire a psychiatrist for twenty hours per month, a part-time
psychologist and other qualified and trained counselors as its Compliance Plan
stipulates, it still could not meet the needs of its mentally ill and retarded inmates.4 Presently, no formalized program exists for such inmates, and yet, these
inmates are being confined at WVP for indeterminate periods of time. Such lack
of care and concern for the inmates most in need of medical attention constitutes
the kind of "deliberate indifference to serious medical needs" which gives rise
to the "unnecessary and wanton infliction of pain," proscribed by the Eighth
47
Amendment.
WVP's claim that it is unable to transfer mentally ill inmates to mental-health
facilities because of the "reluctance and inability of the Department of Health
to maintain and treat these individuals in its facilities," ' 4 appears to be an excuse
for "passing the buck." Since West Virginia Code § 28-5-31 explicitly grants the
Department the authority to transfer inmates to mental health facilities, 49 such a
mandatory legislative enactment should be carried out without question.
Crain, 342 S.E.2d at 432.
" Id. at 432-33.
41 Id. at 433.
41

46

Id.

Estelle, 429 U.S. at 104.
- Crain, 342 S.E.2d at 432.
49 Id.
47
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The Court should mandate that WVP make immediate plans to implement
a proper health care system for its mentally ill and retarded inmates. Such flagrant
constitutional violations should be remedied without further hesitation in order
to uphold principles of decency and humanity on which our legal system of justice
is premised.
WVP's non-existent dental plan also needs immediate attention. It is inadequate to make amends for such a sorely lacking dental plan by adding only one
dental hygienist to serve the entire inmate population. 0 In view of what WVP
has done in the past in the way of providing no sound dental care for its inmates,
the immediate implementation of a fully-staffed program is imperative.
The Court also ordered that WVP at a "minimum:" (1) hire a full-time
physician to organize and oversee all health care at WVP; (2) eliminate reliance
on untrained inmate staff to perform medical procedures; (3) institute a detailed
protocol for receiving and screening inmates on a regular basis; (4) devise a detailed plan for providing adequate dental care; (5) devise a plan for at least minimal treatment for the mentally ill and retarded inmates; and (6) correct deficiencies
in the medical facilities."'
WVP does not adequately meet the same standards of constitutionality as set
forth by the courts in Estelle v. Gamble and Lovell v. Brennan. A great deal
needs to be accomplished by WVP to ensure that its medical, dental, and psychiatric care conform to true constitutional standards. WVP should not strive to
conform to "minimum" standards of constitutionality as did Folsom. Instead,
WVP should seek to rise above and beyond the minimal and strive for greater
justice.
B.

Law Library

prisoners
According to the Supreme Court holding in Bounds v. Smith, "...
s
the fun"...
Furthermore,
have a constitutional right of access to the courts."
authorities
prison
requires
courts
the
to
damental constitutional right of access
to assist inmates in the preparation and filing of meaningful legal papers by
providing prisoners with adequate law libraries or adequate assistance from peras they receive paralegal
sons trained in the law."51 3 Inmate clerks suffice as 5long
4
supervision.
lawyer's
a
under
are
they
and
training
MSP provides an excellent example of the possible results should prison officials take their responsibilities seriously. For example, MSP opens its library

50 Id.

Id. at 434.
Bounds v. Smith, 430 U.S. 817, 821 (1977).
1 Id. at 828.
-1 Id. at 831.
"1

12
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(which includes law books) to general population inmates approximately 27 hours
per week. 5 The library is clean, well stocked, and the law book collection is up
to date. 6 Any legal materials that are unavailable at MSP may be borrowed from
the State Law Library.5 7 Furthermore, the prison employs a librarian, and an
inmate advocate is readily available to help inmates research legal questions that
arise.5 s
The Court held the legal assistance available to inmates at MSP more than
adequate to uphold their right of meaningful access to the courts.5 9 Not only does
MSP provide for the appointment of counsel for indigent criminal defendants
during trial and on direct appeal from a judgment of conviction, but also, it
provides counsel for indigent prisoners seeking post-conviction review of criminal
proceedings °
The courts are concerned with upholding a prisoner's fundamental right of
access to legal assistance. If a law library is unavailable at a prison facility, then
viable alternatives must be provided. In Walters v. Thompson, for example, the
court determined that ".

.

. when inmates have no access to a law library they

must be provided with assistance by trained, skilled, and independent legal personnel. ' 61 In this case, however, the Menard Correctional Center and the Joliet
Correctional Center failed to survive constitutional scrutiny because the inmates
did not have direct physical access to a law library, and inmates were forced to
rely exclusively upon inmate clerks who had little or no legal experience, formalized training, or supervision by attorneys. 62 "Courts have repeatedly held unconstitutional systems featuring sole reliance on inmate clerks to obtain legal
materials which must be specifically requested by inmates." 63
The Law Library at WVP, which is housed across the hall from the General
Library, measures about 20' x 15' and is able to accommodate only ten inmates
at any time. 4 The mainline population is permitted to utilize the Law Library
during scheduled weekday hours but not during the evenings or weekends. 6 In66
mates are required to fill out a request form in order to use the Legal Library.

11Lovell, 566 F. Supp. at 682.
56 Id.
57

Id.

5 Id.

1: Id. at 696.
"Id.
11 Waiters v. Thompson, 615 F. Supp. 330, 340 (N.D. I11.
1985).
61 Id. at 338.
Id. at 339.
JoiNT Comm.ON GovERNmENT AND FINANCE, WEST VmGnA LEGIsLATURE, FEASBiITY STUDY:

WFST VmGI_ PENrTENTIARY
SIMtuIT STUDY].
61

66 (L. Robert Kimball and Associates, 1981) [hereinafter cited as

FEA-

Id. at 60.

"Id. at 61.

Disseminated by The Research Repository @ WVU, 1987

9

West Virginia Law Review, Vol. 89, Iss. 2 [1987], Art. 6

1987]

PRISON REFORM

In addition, six inmate clerks provide research and writing assistance from the
closed stacks (reserved sections). 67 Inmates in restricted housing areas are not
allowed equal access to the materials, however, because of68the chronic staff shortage and the lack of evening hours for the Law Library.
WVP was ordered to give greater access to its Law Library to more inmates
in the general population of inmates as well as to provide reasonable access to
its facility for inmates in punitive segregation, with accommodations for adequate
facilities, legal assistants, and equipment. 69 It was also
required to make more
70
books available, and to update its current collection.
Inmates confined to WVP's North Hall do not have any direct access to the
Law Library.7 1 As a result, each inmate must depend on an inmate clerk to secure
cases and conduct other legal research.7 2
In lieu of how other courts have viewed an inmate's fundamental constitutional right to access of the courts, particularly in Bounds, Lovell, and Walters,
WVP violates constitutional standards. WVP fails to provide direct access to the
Law Library to a substantial portion of its inmate population and it forces inmates
to rely on inmate clerks to conduct research for which they are unqualified. Furthermore, the present facility is far too crowded to adequately and properly serve
its large inmate population. An inmate should not have to wait anywhere from
seven to ten days to gain access to the library73 simply because the facility can
only accommodate ten inmates at a time.
The Final Order falls short in terms of the nature and scope of the improvements it attempts to impose. It is far too lax if it is designed to raise the
level of WVP's Law Library to constitutional standards. For example, the Final
Order directed the facilities to be improved to give access to more inmates in the
general population of inmates, 74 which can only be accomplished by creating a
new, more expanded facility; the Compliance Plan was approved, yet it failed to
include a new facility, because of space limitation, until the new Dining Hall is
built. 75 The approval of such a plan does not in any way make substantial improvements to remedy a grossly inadequate and unconstitutional system.
Given WVP's Law Library's failure to provide inmates with adequate access
to the courts, immediate steps should be taken to expand its facility, update its

67

Id.

11 Id. at 67.
69 Crain, 324 S.E.2d at 435.
70 Id.
71 Id.

7 Id.
73 Id.
7' Id.
75 Id.
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collection, extend its hours significantly, and hire a qualified staff to provide legal
assistance.
C. Recreation and Exercise
As the court held in Toussaint, "exercise is solidly established as a constitutional requirement for all prison inmates." '76 The Ninth Circuit ruled that inmates housed in segregation at the San Quentin Adjustment Center (hereinafter
referred to as "San Quentin") for a period of years, must be accorded outdoor
exercise one hour per day, five days per week weather and prison exigencies
permitting. 77 On the other hand, however, "a short-term denial of exercise to an
inmate for disciplinary or security reasons probably does not violate the eighth
amendment." '78 Outdoor exercise might not be required if inmates were given the
freedom to exercise or even walk around indoors for any significant amount of
time each day. 79

The court held that under the existing circumstances of lockup at San Quentin
and Folsom, each inmate had to be provided with an opportunity for outdoor
exercise at least one hour every day, for a minimum total of eight hours per
week; two hours every other day, for a minimum total of eight hours per week;
or three times per week, for a minimum of one hour each time, for a minimum
total of ten hours per week.80
In effect, the denial of outdoor exercise to lockup inmates who were not free
to exercise or walk around indoors every day, but were confined instead within
cells of less than 50 square feet for almost 24 hours each day violated the eighth
amendment."1
In Miles v. Bell, the inmates alleged that the Federal Correctional Institute
(hereinafter referred to as "FCI") at Danbury, Connecticut, did not provide them
with adequate access to physical exercise because the available facilities were so
heavily used and overcrowded that conflicts often arose and the inmates were
ultimately forced to relinquish use of the facilities and their much needed physical
exercise. 2 Among the recreational facilities were a gymnasium, an outdoor exercise
yard and a "leisure area" which consisted of a pool room, music room, arts and
crafts room, a card room, and weight lifting equipment, as well as an inner
compound which contained a jogging track and basketball, bocce, horseshoes,
and handball facilities.83 The majority of the inmates in the general population

76

Toussaint, 597 F. Supp. at 1412.

"

Id.

Id.
Id.
10Id. at 1424.
11Id. at 1412.
2 Miles v. Bell, 621 F. Supp. 51, 63 (D. Conn. 1985).
83 Id.
79

7
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at FCI spent relatively little time in their living units.8 4 Instead, they worked during
the day, ate their meals in the dining area, and were required to be in their living
85
units only during the afternoon count and at night.
The inmates at FCI could not establish that they were deprived of the right
to physical exercise to the extent required to constitute cruel and unusual punishment despite the fact that there was not always sufficient staff to keep recreational facilities open. 6 Their basic need for physical exercise could be satisfied
through the various forms of exercise that were available to them on a regular
basis.8 7
Likewise, the district court in Pugh v. Locke ordered that: "Each institution
shall employ a qualified full-time recreation director with at least bachelor's level
training, or its equivalent, in recreation or physical education. Adequate equipment and facilities shall be provided to offer recreational opportunities to every
inmate. Space shall be available for inmates to engage in hobbies." 8 8 Such an
order was issued because "such facilities may play an important role in extirpating
the effects of the conditions which undisputably prevailed in these prisons
-98....
Hence, courts have realized the value and significance of providing recreation and
exercise for all inmates so as to relieve boredom and idleness and thus make the
living conditions of incarceration less deplorable.
According to the 1981 Feasibility Study conducted at WVP, inmates have
access to outdoor exercise and recreational facilities twice a day, every day of
the week, weather permitting. 90 Recreation is primarily conducted on the North
or South Yards, large open areas on the East side of the penitentiary grounds. 9'
During the week only "idle" inmates, those without work assignments, school
enrollment, or library appointments may partake of the "yard calls," while on
Saturdays, Sundays, and holidays, the general inmate population
may utilize rec92
reation and exercise in the yards for 5.5 hours per day.
The large gymnasium on the South side of the residential building is inoperable because the leaking roof has warped the floor. 93 Consequently, the only
area available for physical recreation and exercise is the Yard which, during in-

84

Id.

IId.
8 Id. at 64.
'7 Id.
Pugh v. Locke, 406 F. Supp. 318, 335 (M.D. Ala. 1976).
" Miller v. Carson, 563 F.2d 741, 751 (5th Cir. 1977).
0 FE~smuxry STuDy, supra note 64, at 54.
91Id.
92

Id.

93 Id.
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clement weather, is closed, thus restricting inmates to their contract assignment
or to their cells. 94
WVP offers such recreational activities as basketball, volleyball, running,
walking, talking, playing cards, and weightlifting.9s A small indoor recreation area
in the basement which was once used for weightlifting and board games is no
longer used because of security problems.9 6 The most common recreation activities
97
at WVP are listening to the radio, watching television, or reading.
The Final Order determined that WVP offers little to its inmate population
in terms of any programmed activities to prevent boredom and idleness. 98 Since
the principle recreation area is outdoors, it is highly impractical for use during
severe weather conditions." There are no accessible toilets available in the immediate recreation area other than a hole in the ground near the drinking
fountain.100 Only one basketball and one football are available for the entire
inmate population and no indoor recreational facility has been provided since
1979.101

The Court held that "'[a]n integral part in a program of rehabilitation and
self-improvement is the creation of an atmosphere that avoids physical, mental
and social degeneration. Such an atmosphere must include planned and organized
recreation with adequate space, equipment and time."' 1 2
When comparing what WVP offers to its inmates in the way of recreation
and exercise with what FCI offers to its inmates, it appears WVP is far behind
the times. In fact, WVP's recreational deficiencies are of such a magnitude that
they appear to be constitutionally violative of an inmate's basic fundamental right
to adequate recreational opportunities.
With the existence of such shortcomings in WVP's recreation and exercise
program, it is incomprehensible how the Court did not find the recreational deficiencies to be a discrete constitutional violation in and of themselves. Instead,
the Court determined that they were merely a "factor" that rendered the totality
of conditions at WVP unconstitutional. Such a finding seems unjustified especially
when WVP's recreation and exercise program is compared to FCI's extensive
program. The Department's claim that it has no funds for equipment .'[d]ue to

9" Id.
95 Id.

96Id.
9 Id.
91 Crain, 342 S.E.2d at 439.
9 Id.
"' Id.
101Id.
ID2

Id.
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anomalies of the strict categorization of appropriations,"' 1 0 3 goes largely unchallenged. The Final Order's requirement that WVP offer "adequate space,
equipment, and time" for recreation and exercise' 4 is nebulous and unstructured.
More detailed guidelines should have been set forth.
WVP's Compliance Plan which: (a) fals to provide adequate indoor recreation until 1988-89; (b) does not include repairs to the gymnasium; and (c) only
allows those in disciplinary segregation and protective custody to exercise out of
their cells one hour every day, (in practice, these inmates may only leave their
cells once every three days) 05 violates constitutional standards of fundamental
fairness and human decency. It therefore comes as no surprise that such a Plan
was considered inadequate and ordered revised.
D.

Rehabilitation and Education

According to the Supreme Court holding in Rhodes v. Chapman, depriving
inmates of job and educational opportunities does not violate the Constitution
because " . . . limited work hours and delay before receiving education do not
inflict pain, much less unnecessary and wanton pain; deprivations of this kind
simply are not punishments."'' 06 However, such provisions could greatly reduce
the pervasive idleness and boredom that gives rise to inmate discontent.
In Lovell v. Brennan, the inmates at MSP claimed that the lack of meaningful
work, vocational, and educational programs offered to them resulted in destructive
idleness. 1 7 Only approximately 25% of the inmates were assigned work in the
four industries areas; no vocational training was provided within the prison; and
only 10 or 12 inmates took part in any of the available educational offerings.108
Although MSP lacked rehabilitative facilities and services, " . .. the courts
have not recognized a constitutional right to rehabilitation for prisoners.' 1°9 The
court in Lovell held that since MSP furnished its inmates with reasonably adequate
food, clothing, shelter, sanitation, personal safety, and medical care, its obligations were met under the Eighth Amendment's prohibition against cruel and
unusual punishment. 10
By contrast, the West Virginia Supreme Court held in Cooper v. Gwinn that
"West Virginia penal institutions shall provide programs for the classification and

101Id. at 440.

Id.
105Id.
MRhodes v. Chapman, 452 U.S. 337, 348 (1981).
101Lovell, 566 F. Supp. at 689.
104

103Id.
10 Id.
10 Id.

https://researchrepository.wvu.edu/wvlr/vol89/iss2/6

14

Saladini: Crain v. Bordenkircher: Prison Reform in the Eighties--An Impossi
WEST VIRGINIA LAW REVIEW

[Vol. 89

education, and treatment of inmates."'' Under the provisions of W.Va. Code
§§ 62-13-1 and 62-13-4, "the Legislature requires rehabilitation to be the primary
goal of the West Virginia corrections system."" 2 Consequently, this Court holds
that " .

. inmates incarcerated in West Virginia state prisons have a right to

rehabilitation established by W. Va. Code §§ 62-13-1 and 62-13-4 and enforceable
through the substantive due process mandate of article 3, section 10 of the West
Virginia Constitution.""' The Final Order required that WVP "establish and
maintain programs of classification, education, and treatment of inmates, and
that such programs must comply with the standards established by the American
Correctional Association (ACA) and the Commission on Accreditation for Correction.""14 According to ACA Standard 2-4427, instructional programs are "to
provide 'the same interaction, feedback, and personal attention as students in
educational ...

programs outside the institution.""' 5 Additionally, ACA Stand-

ard 2-4214 stipulates that "inmates in administrative segregation as a result of
' 6
behavioral problems should receive programs conducive to their well-being. "
The Final Order determined that WVP did not offer any real ongoing academic and vocational educational programs, thereby resulting in "massive and
17
pervasive idleness.'
According to the 1981 Feasibility Study conducted at WVP, the Education
Department includes such academic education as adult basic education GED preparation, and college courses."" The vocational education program includes a small
welding program as well as an auto mechanics program, and broadcast services
and maintenance." 9 One teacher is in charge of the Adult Basic Education and
GED classes in which approximately fifty students are enrolled. 20 The college
program functions with a counselor from Northern West Virginia Community
College who works approximately 80% at the penitentiary.12 '
While WVP inmates may earn an associate's degree through work in the
Northern West Virginia program, work toward a bachelor's degree is hindered
because of the residence requirement imposed by all state institutions.'2 However,

Cooper v. Gwinn, 298 S.E.2d 781, 788 (W. Va. 1981).

112Id. at 789.
113Id.

11C
Crain, 342 S.E.2d at 440-41.
M"Id. at 441.
116Id.
11

Id.

"SFEAsmmrrry

STUDY, supra note 64, at 60.

11 Id.
I2D Id.
121Id.

1 Id.
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some residents are working towards a B.A. by making use of other states' external
degree programs.'2
Unfortunately, the vocational education program consisting of a welding program terminated because of a cessation in CETA funds,' 24 and all academic instruction has been displaced because of the excavation of the loose foundation
which caused the building's floor to sink.'21 Furthermore, because of the classroom
displacement, most classes are forced to compete with other activities in the main
26
building for space, thereby resulting in almost complete cessation of many classes.
The results of the Feasibility Study indicate that "[tihe appointment of a fulltime educational administrator, the hiring of some full-time education staff members, provision for adequate space, and continued community involvement would
greatly facilitate the actualization of some innovative and cost effective education
programs [at WVP]."' 27
Upon examining what WVP offers to its inmates in the way of rehabilitation
and education in lieu of the fact that there is no constitutional right to rehabilitation for prisoners, it would appear that WVP is fulfilling its obligation to
the inmates in this area. However, a careful examination of WVP's statutory
obligations which were established in Cooper v. Gwinn by this Court reveals that
WVP is not upholding the ACA Standards as they have been determined.
Far too few rehabilitative and educational programs are presently implemented
at WVP, and those that are, are poorly organized and understaffed. Many of
the programs offer little more than videotaped instruction. Section 2-4422 requires
that "'[i]ndividual instruction should be supplemented by the use of programmed
instruction, teaching machines, educational television and correspondence courses
when appropriate." ' ' 28 [Emphasis added]. The court was acting properly when it
ordered WVP to incorporate plans for more personalized instruction for its inmates.
Furthermore, the Court properly mandated that apprenticeship programs be
increased. It found the four apprenticeship programs being offered to be totally
unacceptable and contrary to the spirit of Cooper v. Gwinn.129
WVP is not adequately fulfilling its rehabilitative and educational obligations.
The programs which it currently offers do little to combat boredom and they do
even less to increase productivity among the inmates. Rehabilitation and education
in penal institutions should be encouraged at WVP.

12

Id.

114Id. at 61.
125

:6
"2

Id.
Id.
Id. at 62.

113Crain, 342 S.E.2d at 441.
I" Id. at 442.
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E. Physical Environment
According to the Supreme Court holding in Rhodes v. Chapman, when a
State imprisons a convicted criminal, it must make certain that the living conditions are not so inhumane as to "deprive inmates of the minimal civilized measure of life's necessities. 130 However, "the Constitution does not mandate
comfortable prisons, and prisons .

.

. which house persons convicted of serious

crimes, cannot be free of discomfort.''3
Although conditions of confinement are not required to be totally comfortable, they should conform to certain minimum standards of decency. In Lovell
v. Brennan, for example, the court initially determined that prior to the April
1980 lockdown, MSP's living conditions may well have been below minimum
standards because the roofs were leaking, showers were substandard, and the
whole institution itself was "just generally filthy and decrepit.'1 2
Presently, the living and working conditions at MSP meet the requirements
of the eighth amendment. 33 There is adequate food service, clothing, medical
care, and mental health services. 3 4 Further, "there is no evidence that the single
occupancy, 42-square foot cells in which inmates are confined so offend contem3
porary standards of decency as to be beneath constitutional minima.'
Thus, courts look to see if prison systems are at least providing their inmates
with minimum essentials. In Toussaint v. McCarthy, the court held that San
Quentin and Folsom failed to provide inmates with adequate heat or ventilation
which are fundamental attributes of shelter and such a failure violated the eighth
amendment.' 36 In addition, the existence of leaking pipes and fixtures, clogged
drains, rotting sewer lines, and other plumbing and sewage deficiencies were considered to be serious health hazards which were inconsistent with human decency,
37
and therefore, violated the eighth amendment.
Both prison systems were also held to violate standards of decency inherent
in the eighth amendment because they failed to provide inmates with adequate
lighting,138 clothing exchange, 13 9 and reasonably clean, sanitary bedding.140 Fur-

130

Rhodes, 452 U.S. at 347.

13

Id. at 349.

132

Lovell, 566 F. Supp. at 687 n.14 (quoting Statement of Director of the Bureau of Corrections

(1980)).
13

Id.

Im Id. at 688.
135

Id.

3
1

Id.

138

Toussaint, 597 F. Supp. at 1409.

Id.

131 Id.

at 1410-11.

11 Id. at 1411.
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thermore, they violated eighth amendment standards in that the general sanitation
conditions were deplorable because of cells without solid waste containers, service
areas smelling of raw sewage and human feces, and tiers encrusted with rotting
garbage.'14 And, infestation of vermin such as rats, mice, birds and cockroaches
as well as totally unsanitary food preparation and service violated eighth amend142
ment standards.
As a result of such blatant constitutional violations, San Quentin and Folsom
were ordered to provide prisoners with a clean cell furnished with at least a bed,
cot or bunk, and a clean, untorn pillow, a properly functioning toilet and a
properly functioning sink. 43 No prisoner assigned to segregation could be involuntarily double-celled with another prisoner in any cell smaller than seventy
square feet. 144 Prisoners were to be provided with adequate heat, lighting and
45
ventilation as well as adequate plumbing and sewage disposal systems.
It was further ordered that prisoners be provided with clean, untorn clothing
that is to be laundered on a regular, not less than bi-weekly basis. 46 Both prisons
were also ordered to rid the premises of all rodents, birds, insects, and other
vermin and to store, prepare, and serve all food under healthful, sanitary conditions free of spoilage or vermin infestation.147
The Final Order cited WVP for a number of physical environment violations
including:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

Insufficient living space,
infestation of vermin and insects,
unsanitary, inadequate plumbing, inadequate heating and ventilation,
inadequate, unsafe natural and artificial lighting,
lack of cleaning supplies and equipment,
permeation of foul odors, and
4
unsanitary mattresses.'

Each violation will be discussed separately.

141Id.

141

Id. at 1411-12.
Id. at 1422.

1"

Id.

145

Id.

242

'4

Id. at 1423.

14

Id. at 1424.

141

Crain, 342 S.E.2d at 443-45.
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1. Insufficient Living Space
The living quarters at WVP consist of cells which are generally 5' x 7' and
they house a single inmate in some cases, and two inmates in other cases. 149 In
a typical cell, sixty percent of the floor space is occupied by a bunk, commode
and sink. 50 The majority of inmates are confined to their cells for an average
5
of seventeen to eighteen hours a day.' '
Presently, there is no federal or state constitutional standard that actually
determines the exact minimum dimensions for prison cell size. 5 2 The requirements
for cell size vary greatly from one district to another. In Bell v. Wolfish, the
Supreme Court held that housing two pretrial detainees in individual rooms of
75 square feet that were originally intended for single occupancy was not considered punishment, nor did it violate the detainees' rights to due process since
they were released within sixty days.'53
In Rhodes v. Chapman, the Supreme Court again held that double-bunking
in a 63 square-foot cell is not cruel and unusual punishment prohibited by the
54
eighth and fourteenth amendments.
Likewise in Hite v. Leeke, the United States Court of Appeals for the Fourth
Circuit held that "the assignment of inmates to double occupancy of cells which
were 65 square feet in area did not amount to 'cruel and unusual punishment'
within the prohibition of the eighth amendment."' 5
However the courts' approval in Bell, Hite, and Rhodes of such cell dimensions was largely the result of the fact that the facilities involved were modern
and no other forms of cruel treatment existed. 5 6 Such is not the case at WVP.
The facility is "badly deteriorated by reason of age and lack of maintenance.' 15 7
As expert Michael Mahoney commented, "I would have to personally describe
the West Virginia Penitentiary as the worst correctional maximum security facility
I've ever visited."' 5 Another expert, Michael Lane, echoed Mahoney's sentiments
when he concluded in this fashion, "The most dismal overall conditions that I
have ever seen in a facility anywhere, that I have been under any circumstances."1 59

l,9

Id. at 443.

150

Id.

"5

Id.

Id. at 446.
Bell v. Wolfish, 441 U.S. 520, 541-43 (1979).
'
Rhodes, 452 U.S. at 337.
, Hite
M v. Leeke, 564 F.2d 670 (4th Cir. 1977).,
6 Crain, 342 S.E.2d at 447.
112
'3
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at 426.

Is Id. at 427.
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The dimensions of WVP's cells, given the other deplorable living conditions,
constitute cruel and unusual punishment. While the Final Order did not order a
specific remedy, it did hold "that massive renovation bordering on new construction would be required to render the Penitentiary habitable. ' ' 60 The Court
found that even if WVP were to make the improvements contemplated by the
Compliance Plan, its inmates would still suffer cruel and unusual punishment if
6
cell size were not increased.'1
The Court further found that "[i]f the State is to meet its constitutional duty
to refrain from inflicting cruel and unusual punishment, then it must cease confining inmates at WVP to cells measuring only thirty-five square feet."' 62 The
Court was acting properly when it held that the circuit judge should never have
approved a Compliance Plan that failed to provide for increasing cell size, and
that did not include plans for "massive renovation bordering on new construction" as the Final Order mandated. 163
2.

Infestation of Vermin and Insects

WVP's entire inmate living and eating areas are not only plagued with live
rats and mice, but also, with all of the problems normally associated with these
rodents such as rat feces, rat poisoning, and dead rats with lice and fleas. 64 The
Penitentiary is also infested with maggots, roaches, and water bugs; however,
65
efforts to correct this situation have not been successful.
3.

Unsanitary, Inadequate Plumbing, Inadequate Heating and Ventilation

WVP's plumbing is highly unsanitary and inadequate. Raw sewage and water
leak from the sewer and water pipes and flow into adjacent cells. 166 The plumbing
system is unsafe, unsanitary, and inadequate. Repairs are made on an ad hoc
basis using untrained labor and inferior materials and supplies. 67 "The plumbing
deficiency can only be remedied by the replacement of the entire system as acThe present heating and ventilation
knowledged by Warden Bordenkircher.''
system is so antiquated that it is incapable of providing even minimally adequate
heat and ventilation. 169

"I~
Id. at 445.
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Id. at 447.
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4. Inadequate, Unsafe Natural and Artificial Lighting
Inmates are forced to endure inadequate, unsafe lighting. Electrical wiring is
exposed, with7 0 water constantly leaking onto the exposed wires resulting in constant
'short-outs'.
In addition, the security lighting system, which is operated on a
battery-powered basis, does not work, and no emergency power generator is available to operate the security lighting. 71 The overall effect of such deplorable lighting problems is increased tension and fatigue among inmates and correctional
72
officers as well.
5. Lack of Cleaning Supplies and Equipment
WVP does not operate under any formal, systematic program of cleanliness,
maintenance and repair. 7 1 While certain inmates are delegated the responsibility
to clean the Penitentiary, they are provided with inadequate and insufficient cleaning materials. 74 For example, inmates are given only one bucket of water, one
mop, and a small quantity of soap to clean twenty separate cells.' 75 Even more
deplorable is the fact that "

. .

. in some cells the only method of cleaning the

floor is to 'stop-up' the commode, thus flooding the floor with commode water,
76
then commencing the cleaning process."'1
6. Permeation of Foul Odors
WVP is constantly plagued by foul odors in all of the cell areas as a result
of an inferior ventilation system as well as sewage and sewer gas. 77 The lack of
adequate ventilation causes the air to become stagnant and this results in inmates
retaining body odors. 78 Such odors "become particularly pungent when inmates
are denied the time to adequately shower in safe, sanitary and healthful facili79
ties."1
7. Unsanitary Mattresses
While the inmates at WVP receive adequate supplies of sheets, pillow cases,
towels, wash clothes, blankets, and pillows, their mattresses "are either covered
with a cloth cover which is not regularly cleaned, or a vinyl cover, which is

170 Id.
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flammable, and has in some instances caused skin disorders in some inmates."' 180
The Court was absolutely justified in concluding that such horrendous conditions as these not only pose an imminent danger to the health and safety of
the prisoners, but also, constitute cruel and unusual punishment under eighth
amendment standards.
While WVP attempted to remedy its deplorable conditions of confinement in
its Compliance Plan by improving its heating, plumbing, lighting, etc., it definitely
fell short of "bordering on new construction" as mandated in the Final Order. 18'
One of the biggest obstacles to major renovations of prisons involves the
escalating cost of construction. As in other penitentiaries throughout the country,
cost is a major consideration at WVP. Additionally, one must account for the
lengthy time involved in major construction of new prison facilities.
Perhaps there are viable alternatives, however, which will allow for new construction at an affordable cost to the Penitentiary itself. One innovative method
is pre-fab construction, a consideration which merits an examination by WVP to
assist it in complying with the Final Order's mandate "that massive renovation
bordering2 on new construction would be required to render the Penitentiary hab8
itable.'
"Pre-fabricated construction has proved to be faster and cheaper than conventional on-site methods of building correctional facilities, according to a new
study by the National Institute of Justice (NIJ).'1 3 Such a technique dramatically
reduces the cost of construction.' 4 This technique has been employed successfully
in Florida, Virginia, and California. 8 Not only would such a technique help
reduce the costs of construction at WVP in a fraction of the time, but also, it
would serve to ease the ever-present dilemma of overcrowding. It is an idea which
merits serious consideration for remedying its existing deficiencies.
Without a doubt, the decrepit and squalid conditions of confinement at WVP
violate minimum standards of human decency. Even more disturbing, however,
is the fact that such conditions were permitted to exist as long as they did.
Unlike the final order for Folsom and San Quentin, which provided clear
guidelines for correcting constitutional violations, the Final Order for WVP did
not order a specific remedy. 8 6 Instead, it simply "ordered the Department to

190Id.
181 rd.
18

Id.

W.'Pre-Fab'

Construction to Speed Prison Building," in Criminal Justice Newsletter, Vol. 17,
# 7, April 1, 1986, at 4.
lu Id. at 5.
185Id.
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submit a plan that would bring conditions at WVP up to constitutional standards."'17
Now that a new plan is being submitted, the Court must make certain that
it is thoroughly implemented without further delays.
V.

CONCLUSION

Given the totality of the circumstances at WVP, constitutional violations clearly
exist. Upon examining the mandated Court Order issued to WVP in the area of
Medical, Dental, and Psychiatric care, it is weak in comparison to what is ordered
in other prison systems. WVP's Final Order focuses too much on what WVP
should be doing at a "minimum" level instead of mandating improvements that
will enable WVP to achieve greater standards of constitutionality.
Concerning the Law Library at WVP, the Final Order once again falls to
take the kind of strong stance that would ascertain the remedying of constitutional
violations. For example, the Final Order directed the Law Library improvements
to give greater access to more inmates, something which can basically be accomplished through the creation of an expanded facility.18 The Court then approved
a Compliance Plan that failed to include any proposals for a new facility until
after a new Dining Hall is built.8 9 Yet, the Court finds the portion of the Compliance Plan concerning the Law Library to be basically in keeping with the Final
Order except that it fails to provide inmates with adequate time to use the Library.9° In reality, under the Plan, only one-third to one-half of the inmates have
access to the library every three weeks which is certainly not in keeping with the
principle of providing adequate access to the courts.' 9'
Where WVP's Recreation and Exercise Programs are concerned, the Final
Order did little if anything in the way of mandating a clearly structured set of
guidelines for improvement. Furthermore, the Court should have taken a far
stronger stance than it did in terms of citing WVP for constitutional violations.
For example, the Court found that numerous deficiencies at WVP merely contributed to the "totality" of unconstitutional conditions of confinement'9 when
in reality each deficiency appears to be a constitutional violation in and of itself.
The Court did take a firm stance with WVP in terms of the Rehabilitative
and Educational programs which it offers to its inmates, in ordering WVP to
comply with ACA Standards despite the absence of any clearcut Federal consti-
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tutional standards in this area. WVP's present programs in these areas are in dire
need of immediate improvement. The Court was acting properly when it insisted
that WVP offer more personalized instruction for its inmates as well as more
apprenticeship programs.
In terms of the Physical Environment at WVP, the Court's mandating WVP
to undergo massive renovation bordering on new construction, particularly in
terms of increasing its cell size, is definitely justified. The Court was further
justified in citing WVP for unconscionable living conditions which are so deplorable as to render confinement there to be cruel and unusual punishment. The
major criticism levied against the Court in regards to WVP's Physical Environment, however, is that the Order did not include a "specific" remedy that would
bring conditions at WVP up to constitutional standards. Given WVP's failure to
met constitutional standards in the past, the Final Order should have incorporated
specific guidelines for remediation.
On the whole, what WVP was mandated to do in the Final Order is absolutely
justified and in keeping with standard measures required by other prison systems
such as FCI, MSP, Folsom, and San Quentin. In fact, given the severity of the
appalling conditions of confinement at WVP, WVP should have been scrutinized
even more closely than other prison systems. In some respects, the Court has
allowed WVP to shirk its responsibilities to such an extent that the situation seems
without much hope for future remediation.
A careful examination of the areas of criticism levied against WVP reveals
that the Court acted properly in mandating a new Compliance Plan. While WVP's
original Compliance Plan incorporated some significant remedies to improve the
deplorable living conditions at WVP, an equal, if not greater number of problems
went unanswered.
In order for WVP to raise its quality and level of inmate care, it is crucial
that all portions of the Compliance Plan be fulfilled, not just a select few, as is
the case here. Failure to fully comply results in cruel and unusual punishment
under both State and Federal Constitutions.
The majority opinion which forms its basis from prior law is definitely more
sound, particularly in light of a penitentiary's obligation to offer a quality level
of care to its inmates as a constitutional mandate. The decision rendered in Crain
v. Bordenkircherto reject the original Compliance Plan and to insist instead upon
a new Compliance Plan that more adequately reflect the official Final Order will
have far-reaching effects on future decisions pertaining to the very issues which
it raised. Future systems of confinement will be less likely to set forth full blown
plans and guidelines without adequate means of implementing them into a workable program. Moreover, penal systems will be held accountable for implementing
the programs they profess to create as a means of upholding the justice and
constitutionality of our legal system.
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If the Court takes a stronger stance in terms of what it considers to be in
keeping with constitutional standards, and it more forcibly mandates compliance
with such standards, then perhaps the existing conditions at WVP will cease to
be and the inmates will be able to enjoy the fruits of a legal system premised
on the very foundations of our Constitution.

Deborah Jean Saladini
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